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I am ~ Prof~GGor of Law at Corn~ll University. { have also

tauqht in the law schools at. 80Stun Univ@r$.i.ty, Harvard Un l vers i ty,

tho university of MichiqAn, dfld UCLA. r am th(~ i:luthor of 'L.:!lU'irst

AII~ndMnt,. De1lQCrac;y. ,"uu) Romgnce (H,n-v<lcd I:niverf,.;lt:y PrCl'J5

199U) (winner of the Thoma~ J. Wilson Award) And nu~ccoUR ~rticles

on th. first. ~1Mnd..ent. I u," also the co-author or. ConstltutiQn~

, ..~ (7th ed. 1991), one of the mo~t widely u~ed C~$QDook$ in the

field and a co-author of 'r1;1t:! rlr8~ J\mcndmen~ (ll)lJ 1.), the most

extensively used casebook. in tne %:1010.

,., * * * *
The commission haa souqht uu.mments Oil lh@ gt'!J\cri:\l question of

whQt.har the public interest would be served by c.!~ti1bli5hjr:g lirnits

on the amount of cOWlB\eroial mlitter h:rOddcast b~' t(~ I (lV ision

statioh!il. In that: cant-ext, it h"~ lisked (Dr l:omment.:iI on thu tirst

amondmcnt impl ication::; or .:llly t.uch regu lett-lon I amt 1 or h~!.; .eceivod

comJnQnts t.o t.he e!fect thal /'Joy such (;tmtent r't~qulat:lon would be

unconst i tutiona J • J 'rhoslI! c.;umments lIIisperc@:1 Vt'~ the commCl:"c i i1) speech

cloctrine and the relation~hip between bro<'1r,1cC\stinq and the ril:"st

miendlllcnt. In my view, the Commi.-sion h<le: £ull CQn~t.itutiC'>t1al power

t'o rcqulute cOJll1l\erc.i~l speech in a ren~onable ml"lnner ("Ind none of

tho Court's rul in<Js in the COltlllleCclal sp~Cc.:h i.1.cea dotract 1rom tl'\at

__0 • ... 0 _

1. In pilrtioular, see statemenl of Rodney A. ~molla i n ~;upport
of the Co1ftll'lents of Silver :K1nq Conunicat i ()n~, Tr'j(~ _ Pr'of<1ssor
S1lolld rolies e)C(:luslvely on co_orela I l'".pccl,;h G;U:;C~. UP. •.f(le~ not
~umt idol"' t:h@ iJl\lJl.1c.. l..ions ot his i'\r9ument for ~h('! systeM of
broadco.:atin\], ~UI!!K not consider constltut'_iotla: do(:;trlne rct'J,u:-di,nq
br~'1dca.stilllJ t and as I shall Show, has exnqqcrated the placo of
<'!olllserci.al l:Sp~ceh in tho hierarChy of (lest anmndml?l"It valuee.

1

"'51-.'" b'_Il"L: 'n Irll.ll~Il1It1~' IfU::Hnll r:-'I,F::;;'-~.'~ . jl/'-' nr
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conclusion.

The Qr9ument on t.he ot.her side proceecJ::i f r"um an al.luring

p~e.i.e; oon~en~ requlation 16 hoatile to first a.encJ.ent value•.

Fro. that pre.i.e, e~ntator8 like Professor a.olla slide eaa11y

to the ccmcluaion 'that discriaination <uJalmit commercia I. speech

must be unconstitutional.

The not. ion that cont:ent. reCJUlation il:> ::iulRethlng or which to bG

wary is undeniably II persi8~ent theme tn first amendment law. But

it wOlAld be a JIIa.jor mi:;take to aS8Utlt:: Lhac content requlatlun is

ilRpcrail9sible in the broadca15tinq ar"m~_ Cutlyr."f,,!::P5 lind the

Commission have strictly avoided point of view dl.scrlm1nac1on in

oversight of t.he airwaveto (a~ they .ust), but both congress ~nd ene

Com.i.sion have taken active .ea.urQ~ tu lliflunncG the conten~ of

what is presented on the pUbl ic airwaves without any errective

constit.utional chall.enge. In doing wu, cunqress and the Conua1ss1on

hl1ve privileged var iou$ typeliJ uf non(.~om'llercial s.peech over

commercial speech.

I IIhall discuss only three exa.plt:.~. F"lc:;t consider children's

tel.vi.ion. 47 U.S.C. 6 303v Jnl'ik~:t it clellC to liconsees that they

JIIu.t .orve the educational a.mI intormational nll!!!t!!dtr. of chi ldren or

auf.ter p08siblc repercu5:roions at lil,;~J1tst! renewal time. A home

GhOppinq station D1iqht prefer lu bruadcast un 1nterruptC'd sill es

presentations, Wl the system deliberaecly chi lIs their commer.ctal

~peech.l A network affiliate might prefer to run proqramminq that

:I
In " bri.l5h attfilJllpe to disguise the UVViOUf;i, Uome Shupping

Network charaoterizes its ~1-22 hours of dniLy ~ales operations as
"e ntertsl nm~nt proqramming." Virtua lly all atter.tpts to promote

2
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would A~~r.c~ more dollar_ from advertisers or more advc~tise~M,

the threa~ of fsilinq to renew a l1cen~e.

proqra1ftlftin9 scheme thus discr- iminat.es aqa imJt both c.:UI••tU:'c.: j .. l ~Ild

nOnco..ercial speeoh. If it is uncon.~itutionftl to di.criminAt~

products, however, &ttempt to do 110 1'1 u.n tmt:..rtll j nlnq fashion. ~!

there were an el\tertainment. exception to the cU"lIuerc.;:i~L ~poech

doc~rine, the e.xception would swallow t.he rule. Dut IIV C4.l:1~

unyvhere at. any ti•• has even hint.ed that the cotRmol"ci~l l,,;hl1,L'yt;Lec
of speech in any way turns on t.he pl-escnce or laeX. o! t!uLt!('L,1 i flilent
valulI!.

Indeed, t.he. Court has £ irml 'I he 1d th~t spoech £Jrupull iruJ ..
commercial transact.ion falls within the commercil11 ~peech ~at.90ry

oven if it. t>OJ'lt:ains a .essD.ge oC fJenuine political 0),' pUblh:
interest. In f!oAr~ gf Trustees y. Fux. 492 tJ.5. 469, Q'IJ-"/4 (1.989),
.for exaJl\ple, sellers of housewares had lIlilrkctoQd tlaelL IJUlK.hs by
f"esort to HTupperware parties" in collcqc don.ituL it:!!~. 'r'lw Bcllers
Qrgued thut tbeir llJpeech waa outside t.he commercial ~pa.ch l,;L1lt:!Cjul'y
bec~use during the course of the parties lht! st:!llcr~ discussed
Iftatter:s such as how to be financially .c"'~IJun~ j bl (~ l'JT'ld how to run an
e.fficient home. The Court ObSEsl.'Veu lhc2l "[n]u J.t\w ot IJan or nature
makes it impossible to sell huulu!w~u'cs witnout teClch 111g ho.c
litconoaics, or t.o tesch ho1l'lc econoraics withuuL ~~11 lng houseware., II

49.2 U. S. lfL 474. The Court tinaly conc1.uclec.l thi;lt the 'l'upperware
pftrty was an exercise in commercial speech:

"Including these home economics elements no lItOL'~ (;unvt:!!cLed
(the seller'~J prt!~~nLations into educational ~pccch, than
opening sa I es prese.ntations with 11 prl'llyar or a 13.ltK1y'" uC
Allogiiolnce would convert tohcm into n~ll91cus or. political
&peech. A~ we said in lli;U.g~1' v. YUYIlYC:; Drug PrQd~c,t:s cQrp.,
463 U.S. 60, 6'/-68 (l98.l) , cOJnmunlcat.ions cnn 'con~ititute

commerciul I!5peech not.withstanding t.llt! fcwL l.h<it. they contain
d;l!5cuRl'Jions oC important public if.O~u~s.... " "II' 4C,,, U.S. lit
474-75.

The sellers in Fox would in no way have Ut!t:!J' cUSCilsted if they
were able to show that they intl!1°Hpt:!CKt:!1.1 Lheir sales pre£el1t:.at1ons
with pUblic service l!mnounce.ents. 'l'ht:!y wuuld not helve be.n
~a.i:iltttu by wbQwinq that instead. ot discussioC:f their products, they
t.ook. a 41/2 minute bt:eak t:!duh huur 1..0 discuss pUblic arfairs.
Whether inter.itt.ent. conver5~tion is 4UuuL {'t!(; iPl~S, hOlle economics,
or even discussions or illliJurLclOt public Issues, the r ;let. i~ that
HOllie snoppiny Nt=Lwurk i ~ a tal.vised 'l'upperWtll'@ pHrty. Like a
Tupperware pa,t'ly, 11.- i!;j predom1mmtly utilized for the transmission
of sales presentations. It is cOl1WlwL°t.:icj 1 t.:pum:h pure and simple.

3
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and

Seoond. conl!Oidcr the obligation oJ: 1 lcenaocs to provide

Derequlat:ion), 98 FCC 2d 10·/6, 1077 (1984). Here i1gain nOlle

Oee Report and Order in MM Docket Xu. 83-~'O (Television

.01•• pre.entations rather th~n aeetillq thei~ uullqullun. Network

-iii- in.t: cOltllftQrc tal Gpoech, t.he chi ldren • e tol~vl~lu'L ~che",e of

requlation is unconBtitut.ion~l.~

Third, conllide.r the pUblic bJ;"o~dcl).l5tinq tiY6tcm. At Lh~ t,;un=

unconstitutional for the FCC to al"lqaqt!t .1.Jl l::>ub ject matter

obli9Q t.ion re..aino. MQreover, it .1.:5 reinforced by t.he exl:!:tLltulC.':;1!I of

nffili.te~ ndqht wish to ru.n more l~c;:rativ(~ p:t'O(JZ'd.mJllilW:J, but the

the Comaiss.1.on ' s reportinq requirElal:tnL~. Se!e! jd. lit 1109. It it is

shoppinq =iltations ai9ht inatead wish to maintc:llu un Lntorrupted

of that ey~tc. is 47 U.S.C. 39gb. Th~t ~ection probibits any public

broadcaot syst.ea from ml1kinq it.:I facil! tic::t ~"v(111d.1Jl~ to Iiny pCr150n

ob1igation of broadcasters to respond to issucs or l,;um.:4It1."1I in Lhelr

di5cri.ination or to discriminatc aqainst cummer~lul speech, the

uncnnntitutional.

for the broadca5ti~ of any ttdv@rtise~ent. If that section did not

broadcaotcrc would be Vonlshin91y small. If any ~vcli<.m of the ce<:to

few would have the temerity to suppose that the pUlJlle lJronc.t<.:astinq-

exi5t, the distinction between public broadcaz:tl~r~ und commercial

drive" co_ercial advertisements off the ~iL'WtJVt:!t:S, Uu"L i~; it. Dut

4

See .12:00 47 V.S.C. €:I 303<.1 (llmil.i.l1CJ the quantity
commercil11s that. can be pl.'estmlt:!u In ell i 1tln!rt' s t4i1levision).
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.ys~e. i. uncQna~i~utionall Nonetholess , if it ie uncons~ltution.l

tor the Conq'res5 or the FCC to discriminate agai.nst cQmDircial

speech, if the Oeln not. prohibit comWlerc:iell

advertisements out of concern for co..erciallza~lon, the pUb\ie

broQdcasting system i. unconstitutional.

Of course, ~he pUblic bJ;oadcqst.inq tsystem not

unconstitutional. nor Olre the Commission's other er.rort~ lu !uclhec

S.Ct. 2997, 3010 (1990):

"We have long recognizee! the I rblecausc of tho :ifct:u:(.;lt.y u!

[electrollC9neticJ frequenci.es, the; Cove;rnacmt i:!l fJel.·jll.it.t~d t.u

put restraints on licensees in fuvor of others whose views

should expressed on this uniquQ m.dium. • Lion.........-.

Broadoasting y. k'CC, 395 U.S. 367 (1969). Ths qovernment's

role in diatributinq the limited number of broodcast Licenses

is not: llI.rely that of a. 'tra..f.fic offil.:tu·;' r·rJLh~r·, it 15

Iixiomatic t.hat broadc4'.stinq lIay be rcqulate~ ill liqhL uJ: the

riqht~ of the viewing and listening audi.nce and that 'the

wide25~ p025sible di55emination or in£ormatlon from dlvel-se and

nnto.qoniBt:ic sources is ••••ntial to the we] til..... of. the

pUblic.' ~Qf.9uardin9 the pUblic'~ rIght to receive a

diversity of vi~w~ (Jnd information over the 4irw4vel:5 1l:5

therefore Qn inte9ra 1 component 0 t the FCC' ~ wi:lf»iuCl r. uncI ill

consistent with] Ithe ends nnd pur.ponc~ of the First
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We ,

Amend.ent. ' "~

The co.-ission's power Is par~iculArly stronq when it

addresses oommercial speech, for as the court 5~a~ed in 80lrd of

Trustees y. Fox:

[enj~sJ. A 1i.itcd ...pur. ot prpt.etlAn, cPDmenlurate

with it. .ubordioat.e Rcwitigp in the sCAle of fi£G

aMSW••nt. YAlue" t And is t Bubjpct to modes of re51ulatj.gn

that might be impermissible in the realm of nom,::ol1lmeF.9 i!l.l

expression. I "~

It would turn the first •••ndaent up:ilide uown tu lIIUppUliI4It tIL..

co~ission has the power to re~late noncommercial speech (consider

the reafCirmatlon of Red Lion in Met.ro), but is denied the powe~ to

regulate co••ercia1 speech. There is no indicAtion 4nywhe~e in ou~

jurisprudence to indicate that the Suprel1le Court ia primed to

chan98 the law o~ broadcasting or to turn the first AMendment

upside down.

4 0 I Connor. J., j 0 i ned by Rohnquist: , C. J . r Sea.1 ia a nc.l Kennf5!(,1 y ,
.Jar., diascntin9 J also reco9hi ~ed and reaffirlllCd qovernment· s pawel:
to re9ulate broadcllstinq: "The CoUt.'t hilts r·~l.a'KJn i ~~d tUl interest 1n
obtaininq diverse broadeastinq viewpoint.~ ftr. a leqitimato uasls Cor
the FCC, .lotimj p,",r~I.u.\nt to itll •public int.erest: I s~l1t:ut:ory

Ituuldltte, to adopt 1illlited me"sure~ to incrC':8SC the number ot
co.pe~inq lic.n•••• llnd to encourage licet'~seeB t.u pn~foif:Hll- vctried
views on issue. or pUblic concern. 5ec, o.q'r ••. Mid Liull. WI:! hc1Vt!
also conclllded that thlliUiUiI mealilurllillil clu HuL r LJII d(uul uf ltl"" FIrst
AJRendment·s U5\lill prohibition or GOVt:!.lIU:\twL n!lJuhlLlou of the
m~Lket.p!ftc(! of ideAs, in pftrt bccaus\l first amemlnlti!ut uUUCt!t'UH

support limited by inevitAble GoveLllllltmL n:=\aluletLlun of the
peCUliarly constrained broadcasting spectrum. See, e.9., Red Liqn.

~. 492 U.S. at 477 (~.p}l¥Mi. addod), quoting Ohralik v. ohio
BDr A5s t n' l 436 U.S. 447, 456 (1978).
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Some of the co..ents, however, point to CAse5 that protect

co..ercinl speech and then leap to the conclusion that the

only fail to take Into account the re14tions~lp between

broadcastinCj and the first a..ndment, th.ey also exaqgerute the

plQce of commercinl speech in first ~mendment values.

To be sure, commercial 5pcech enjoys a measure of

conatitl1tional pI:"Qtect.ion; nonethelel5G, o:ll5 the Court ::it.4teu ln

comncrcial speech is afforded "a limitt!d measure ot' protection,

CO'lUlc!lt\surate "With itzs zs~bQrdinatc pQGition in the sC4l~ uf ~·i.t·l::it.

Allend.ment values, while allowing modes of J-egu l",tion that mlqht 1>e

impermissible in the realm of r'loncQmmer;-cial expre~15ion. I.

The cO:l\aentators who oppose limits on commercializdt,lulI

achieve no triumph when they cite cases pr.otectinq cOla'lmerc1al

spet!ch in !'Iolle contexts. None of the ComtRe.rc inl 5pee\~h Cft5CS

1,mderllline the Comaiss ion 1 s author i ty to regulate coJllJtlcrc ia1 ization.

Many cases protec~ co..erc1al Dpeech in circumstances where the

state seeks to shiold the conswner from 11 iL'!!:"t;. i9~_l.1!.!: m~ssaqc

wilhuul ~ut(lclt!nt justification.1:> Thus virginil1 could not: sh1(;!ld

ConSUl'lers from knowlcdqe concernin<J the price» of 1-91\ 1 dru9s

VirginiA..'~YI1l~cy Boar.d v. Virginia Citizens CQm:il"l:!lt!!£....cuuClcll.

Inc •. 425 U.S. 748 (1.9"7(j); "'lorida could not: ~)r()t(;!~t prospective

i:n.ulliness client. (rom in.forJlult.ion About. the nVftlilability of an

--------..- .. ---
In S10Rle circ\JJftaat.ance., even this is p4trmlaaible.

PosQQ,,-s De Puerto Rico Associatfillil v. '.rUU&:.ilillll Cu., 478 U,S.
(1986); Edqe Broadcasting v. PCC, 113 ~.CL. 2096 (1991).

7

see
328
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ftccountant's services. ~eDfield v' Fans, 113 S,Ct 1'l9Z (1~93)iJ

Arizona oould not paternaliatloally Frotect con&umerr. fro~ attorney

advertisinq, Bat•• V, St.te Bar ot Arizpna. 433 U.S. ]~O (1977). A

re.triction on the quantity of commercials (fOr example, to make

more room for programming), however, is untouched by these cases

because ~ restriction on quantity is not hostile to any particular

AlIIe.llage.

Other co..ents point to the Court's opinion in S!ng!n~~~l~

oi.covery Network. Ins., 113 S.ct 1505 (199:1). '['hI::! Cuur'L Lhf;!re

ruled that Cincinnati could not deny access to newsracks tor

pUblications classified ~s com••rcial speech in circu1Bstancell' wll,u·tI

it afforded .cc••• to pUblications clllssifiad IU. nan-commercial

speech. The Court obsQrve.d that thE' intel."ti!st.s ill thJI t:!Ly coUlU

a ••th.tics were at least equally affectea by non-commercial

pUblications as we11.0 The prOblem W~6 presented by the QQW~ra2k&,

not by the pUblications j n the neWl5raCkfi I There was simp.Ly no

asis for a.lsti~uishin9 between cOIllmercl iJ 1 C'!Illd non-col1t1UerCicll

pUblioations in that context.. 10

Justice St.evens characterized the PiscQvery Netwurk C~~~ U~

7
ohio could. p~event in person solicita.tion by lJt:!rsun.. l

injury attorneys in order t.o prot..ct the ccn5umar, Ohralik, supra.
The distinct lUll b~ LWf;!l;:!lJ t.he two UClses is that the potent1a 1
l:nulin.ss cl i.nt.. of aCCQunt:ant:s arc more savvy tllan pal."sUlh.ll i njuc"y
v1ot.111$.

a I These cases

n
. ~d. ~t 1514-l~.

11;1
I See JJL. ut 1514 (ealplultlll:' in or19inal): H [TJ he distinction

beat"1:i no l-elationship whatSoever tu t.he:! peJI"Lic..:uldr interests that
the city ~sserted.u

8
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narrow even wit:.h r ..pect. t.o nevl!lrack ordinancef5. NQ Ju~tic.;~

expressed t:hil!!!l hope or ril!!!lgistered the fear tnat tl:li~ nuwl:lri1~k Cilse

had anythin9 to do with th~ requ1ation of broadcaMtinq.

Nonetheless, the aoverti.inq co..unity beq4n to clnim t~at

00_erc101 speech was now fully protected. Or In. :liIUIII~ u( Lhe!

co...nt:.s claim, "CR)ecent supre.e Court opinions h4~e e£Le~llvely

eroded any siqnificant leqal dist.inct.ioh between t.he twO.,,1I

nut this is oimply wronq. Significantly absent. f.rom t.he rOl!lt~r

of these "recent" caSes is the lIlost recent commercial speech case:

14s. DrpodcAs;tiny VI fCC, 113 :=i. ct. 26~6 (19~n). 'lOWO 1I01l'thl:> ar't.e't'

Discovory NotW01"X .. Edge .t!.t"uddcilsling upheld ~ prohibition on t.he

brondcast. oT, lottery aQvertisin9 1n states t'.hat prohiLi t"nl

J.otteries. 'I.'he Court \&pheld the prohibition on 110 extremely rela.xed

8howln9' The Court held that Congress 1'ldu e:t ~Ul.H:iLLlIlL id l .i.nl(,'!:t"cst in

aupport 1n9 the polh;iB5 of lottery and non-l otto!."y :.tldl~~ dill,) Lbc1L

t.he at.at~t~5 could be upheld even i L its !lPpl icatiun Lu ll:l1y4=!

BrQg,d~tUtting approved only marginAl ..advancement ot tOp lottery

~t.4tel. inter.&t.. l~ Th.a COU1't n"drri.['m~u Llwt the constitution

"affords a leGGer protection to eommerei ft I ~pccch t.hClll Lu ut:he!r

con~titutionallyguaranteed expression. u Id. at 2~/03, ~jlil1g ~,

supra; Central KUd.Q.~ GS5 & Else. Corp. y. l"UU1~~ ~~£Vi~M Cumm'n,

447 n.s. 557 (1980); Qh.r.ullk. suprrs. MC)r~ovor, th.e Court. Ilqllin

applied the Central lJudson t.est, u Lt:!~L LhHt it has applied tor

------~-"--_.

H
• fimolla, supra note 1, at 10.

12
• Td. ~t 2704.

9
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thirteen yenrs. 1J ~t renffirBed the principle that restrictions on

the sont.nt of commorcial .peechl~ should not he judqed by

standards .ore l!!It.r1n~l!:nt than tholSt: c.pplied to tiJne. p14Ce. 01"

~nDer restrictions of noncommercial
l~speech. In ahort, the

holding and .xpr... anDly.is of Edge BroadgAsting m~k~ il

abundantly cleo.r t.hat. t.he co-..ent.1S suggo15ting that cOlUllerci.sl

speech i8 noW treated the same .s noncommercial speech are just

wron'l.

Thus, pi,cRyety NStwork and EdaM nroodcoBtinq, t.wo cftses

d.cided by the same Court il'l the sallU:! t~["Il1, i ll~til.nAtc the

CQntextualized pottern of deci5ionmakinq in the commercial speech

IIIarea. Piscoyery Netwgrk counsels t.ht:\t r@qultltion of cOlllmerciAl

speech mu~t be r.asonabl.; to read more lnt.o it. misrftad~ the law.

nilllilarly, I do not :Mean to imply thu.t the CommilS~iol1 has

arb! trory power to requ late cOJlUllercia 1 advertis ing . I" [:UIII Whd L r

have ~aid, it follows! for exaaple, that urbitrary point of view

restrictions would be unconstitut.ionl1l" 'I'he commission COU!l1 not

permit a.dvert.isements for Chevrolete; "",hi le banninq adverth,ement==,

1:)
• Di,cQver¥ ..Network a1.0 r ••ffirllled the Pgntl'''l lIuull:iIuJI L~t:>l

(~ at 1510).

1.
• Recall that the caeo involved a prOhibition on th~ content

of advertisil19, i..~ no lottery advcrtisinq.

IS R••~ric~ion on the content. of noncolllrnert;lul speech arc
ordinar i ] y t.asted by much ..ore demahdln9 stnndardr,; th.m those
applied to t.1:lnt!l / place, and mftnnor rOl!itrictions. IlLrJ~t!u. Uludl uf Lhu
struggle in t.he CAse8 by those Who woUld protect. speech ifi to avoid
the less demanding time, place, and Iftltnncr tcst.~ So., .q., 'rexa. v.
Johnson, 4.91 U.s. 397 (1989); Buckley v. Valeo, 424 tJ.;'. J (1976).

If)
• Sec ~lso note 7 suprA.

10
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Moreover, :much perll.i••ibl.. r~ulationof c01U1.rcial apeech haa

01249:24

1'3

17 Of course, inforaational ~peech such as drug price
advertising can contribute to the consumor. Most televi••d
co...rclul spots, however, seem t.o co-municate lit.tle infor.at.ion.
In ~ny event, It i~ a little bizarre to suppose that people watch
seinfeld so t.hey can cat.ch t.he co..erci~ls, or th~t t.he viewing
pUblic's first a.endment rights would be diminished if the quantity
of co••crcial0 were li.ited, As to the arqumcnt that th~ market
wi 11 assure the number of cOMmerciA] minutes wi 11 be 1 imit:(·d, it ir.
uncleAr WhAt ha.~·1l\ woullJ Clow J::x,'om r:elJulation tha.t would cI~::tIUJ:~ the
result the Commission hopc15 wi 11 be .1chieved. 'l'he qucmtion, of
course, ia not th~ avera«je minute9 aCrOfJ3 all 3hoW9, but the
minutes in every individual show.

could certainly have decided that hoae shopping stations were less

• III
wort.hy of spect.ruJft space t.han ot.her avculablc uses.. A~ Metro

Droade••ting ob••rved, the PCC i. not ju.t a traffic cop.

the same deci&ion the fi~s~ a.endment makes: commercial speech is

less impol-tant than much noncomaercial speech.:; Tt, therefore,

£ur Furu·~ automobiles. It clearly has the power, however, to aake

------.,_. -----

1 am afraid that: the fai lUL-e of the!' commi Sl!5 j on to
appreciato thitl in tho hOllla :!Iho~J:linl'f t;Utlt"lxt wlll needlessly
jeopardiz.:s t.hts alred.uy frdylle ClJtSe for mUl=Sl curry legitslution. It
Iii Ollt! lJd.11<J t..o ut!Clue UUtt. home ~hopplnCJ t;t.Htlon't; r;ccYlc:o Is or
public interest. It 15 quite another to grant must carry status.
Must carry rules hnve been declared uncol'~t;tut i onal on ll'It:I!:e tl~an

one 00(:u5.i.on. 1 t i 15 il1 reildy cl~ iJ"ed thnt qovernmr.nt i~' wrQnqly
lSubstitutinq its conception or gOOd. speeCh ror that wll1cl"l. wl:Julc:l be
uhut51::!11 ill lh~ I::!U i.l.V.l· idl dle;:;crcllon or l.h(.! l)abh~ operator. What
better present could be ~wovided to il 1itigiltor 0pPofiinq must carry
legi:t:llat.,iull lh.:lll Lhl::! gr'dflLilltf ur ~H·ivi1I::!t.:I~(1 rlL:(;t:!~:H; lou (,:,iblc.~ Cor
t~hannels predominantly utilized tor sales presentatiot1s? What
lll.i(,ldLt)f· will raul u". tho forced impotJil:.ion (,It .21-~2 tlours of
commercialism a day on a cable operator as exhlbtt A in an aLLempt
lu wbuw Lh.al llltlt pr i. v<t.LII udil:.oclal dim,;rol.lun ur mlb1e 0pociltors
Are supcr ior to those .ul~,ndat.ed by bi~ govel:nu.~nt:";' Why 3hould not
Lhv (';&llJlw ul-Jlllu'rlluC" tltK.:ltltl! which hu.-t:! t';lmpplny t;urvico, it ltny, to
use in it~ community? Those who tSeek lo defend .u~t: carry
legIslllltion wi 1) have a IUIl"d <mouqh road to h\)(': witlivut ~)L"I.JVitJiI\<J

this kind of litigatin<J ad.vantag6 to their opponents. 1'he 9t'antinq
uf Vr'iy! 11::!(jl::!iJ <u.;ut:!~'" lu L:tfvll:! fur hORlf! ti~lOppjllq c.:h"'tr11Wl!; V: ':\ rIver
boat 9dlll.blu th~t ~llY (L l"')l\l~ of wu::sL ~etL'[:Y ::shuuld lluL htJve.! Luken.
If any aspect 01· tl"l.e 11.OMe shoppit'J(1 itlquil:"y deserve:. to be
recon51dercd, thiD iD it.

Ul---
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little to do with eva1uatinq the pro~rammatic worth of co.~er.ci.l

advertisement•• Ao the Carne~ie co..i~~ion wisely obsorvvu,

We recoqniae that comaercial television is obliged for the

moa~ PQ~~ to search for the uniformities within the qcne~a\

Io'u~ll(;, LuMl t.u upply .It.l:I Dk.1.11s to a.-tlsty the unlror'lJlticl!I it

has found. Goaehow we .~.t ..ex Q~t the diversities 4~ well,

and meet them, too, with the full body of skills necessary for

their 3a.ti3faction. 1~

Advertiser do~inatiQn of co.,.,ercial tclcvioion undermines ~he

independence ot broadcasters. The mos~ seriou8 problem from the

COJ'Dlli•• ion· a perapecti ve lIIay hllve ler.r. to do witll tho l.Iless&qe

communicated by advertisements but the PQWC1.- ot ac;lvcrt i:.tel.'lif in

insisting that broadcasters st.er clear or certain controversi•• or

t.reat: them with kid 20qloves. Advertiser dominunce stifles

10 CarncC]ie Coamission on mducnt lonDl Televisioll,
Television: A Program For Action 13-14 (19G1).

PUblic

ZO. Abortion ia a subject that entertain~cn~ television will
rGrcly con3ider. As ~he New Yor~.~imes put it:

The 3ubject ot abort.iorA rtlukel5 netwol-kp.> ~nd ",dvcrt isers so
uncD3Y that th.e rare occusi on it hnl5 b~en m~nt;.i.oncd (In 4 show
chArocteTs twist themselves iht.o elocutionary contot-tions
rather tha,n ac~ulll1y soy the word. Even the razol.' lUllYu~(]

Murphy ~r.own d.id not. Use the word during an ~pif'U)(.ic about
wJlethEll.' lu uUJlt..lm,u: lice pee9nilncy. Jan Hof:fmeJn, :l:Y Shgut.
"5lJluy" {4tnU Barely WhisIDlr.f? "Aborti~Tl.'~ The N~W YOrk Times,
MQY 31, 1~92, u~ 2~.

1I0Rlo!JClCua1 i ty oft Iso lIak.. advert..i. sers nervour.. For ~>t.!!II.lJ1tS,
wlll:m 'Othlety so..ething" aired an epi5o<lc (c)cu:;ing on a o04il-n1ght
st.and betw~en two gay charlilcters, AH<..: lost Sl,O(JU,OOO in lo&t
o.dVfsl::ti:a:sifl\j. Wht:!11 Lilt:! Lwo characters reappeared on the show in the
CQur:ac of t.he depiction of a New Years Eve party at~t!ul.h~cJ, Ult!y
1.11:i~Cly U iz:it.:u~tie\J their one-night-stand. and q,lve eBen other a
W1idni9ht Kiss on the chee)(. P'or t.hls episode, ADC lost $~(){), 000.
When Glly MeaDS LQ55 or Reyenue, Lo::> AJly~lt::l::i T i m~::>, nee:. 22, 19~O,

at Fl. DeGc,u2ie of concern ebQ\lt th~ po:;,::;ilJl1lly uf cJtJvt::[·l.l~er

12
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diversity, And cases ~ike Metro Bro.dCA5ting mftke it abundantly

clear that promoting broadcast diversity is a vital governmental

interest.

Conclusion

One of the odd••t sU9gestions 1s that the Multiplict~y of new

uhannolo throu9h cable and other technoloqiea undercuts the power

of 90vermllent to requlate. Froa a first a.end'Rlant peraptlc.:Llv¥ t.h..

argument cuts exactly the other way. When broadcdst.inq was tile unly

9ame in town, the consequences of clovernmenta.l regulation were

enormous. Today the consequences ace less sevece. Tf l:nble is

4I•••nt.io] ly unregulatod and broadcast is l.'e'Julated, we <jet. t.he

--------_ .. --
withdra.wals, "producer. frequently discuss the plots of lhtdc' lShUW2i5

with a network before Cil.inCl ~Clil1s." Kl.~vill <ioldlldn, NBC to Hold
~h.;N.~ 15 Pl"'oducer, LiAble Fgr AdY81-tj,plll. Rtill.lllpuUWV tv _q.~y Pl ut, Tho
Wall street Journal, SelJl. :~(]t 1991, til. ~4, l.ml. :~. Jeff Si:\qanaky,
president of COS Entertainment maintaim;;, e:tti ,olU i ndutiLry
publication put it, thot:. o.dvl!!rt i !!ie....s tH-r. It i n(,~rea!.',i.nqly I.-el\.lctant to
bQck hl1ra hit.t.inq show& because special lnteretit:. 9rouP" .11-0 more
active in tIU'••ltllllliug lmycuLl.li. 1I BROADCASTING, Feb. l!'l, l';II.}], at
12. s.. MARX CRISPIN MILLI:l~, 6OXEO IN; THE CULTURE OF TV 1:1
(19aO) (emphuais added):

tlIn 1959L, J ~n41 ltdllH.n wrote a letter 'to farner nice, e):pldln1nq
why the IIqency would not suppo L'"t. I~ l5~r i ~t; based on tht:!
playwriqbt's eorly reDlis~ drama street Scen$:

'We know of no advertiser or advertising aqency ut
any impol'tcJnc::1II in t..hil& country who would knowingly "llow
the pl-oducts which h., 1II L r'y i ruJ t.e> ~dv('rt lse t: 0 tt}e
pUbl ic to become Cl550ciatod with the squclllJ! • iut<.J
general I down I charact.er . . . of St:n::ct Scone. . .
On the contrary, it:. i15 the general pglicy 91 41lYIl#J, Ll~~l'l:i
~o glalllorize their products,_t.he bti!!u..,l~ whu YIn' Lhs,!Q. ';lIN
the whole Algr1.can lIoc:~"l and. economic scene.'"

13
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It is important to distin9Uish the policy arqu.ent from the

.lirat a••ndlllent arquJIlont in this context. The FCc ll\dY not havl!! t.he

stc~ach for requ]at.;nq ccm.erciolism ~t. thi~ time; it may not think

it is necessary. Dut it would .be dangerous to r.st nny such

deciDion on first amendment q?oun48. To rest such a d.~Laion on

.rirst i1mendment grounds would P1,Jt i.l!IpoTti;\Tlt features o£ t.be

stAtutory Bcheme at risk - tro. chiidren's televisIon to pUblic

hroadcastinq.

Moreover, Bny such Ilrqument would 30riou~ly overeatimote the

importance o£ co...rci~l .p.ech in first nmnndment law. Tha rirat

•••ndlllent prot.ects the dissenters, thoGc: WhO wuuld. L-hdllt!lIlJt:!

e"i~tin9 custo.,s, habita, und institutions. Tt protocts tl"U..1 \#itiuUl

cr i tic participating 1(1 ~ democracy. But oomm~rcial ~J.'t:ttc.;h ILeUS

aiways ~eh n stepchild in the first amendment rawily. ll~t:!~d, (ur

most of our hil!lto~t, l!!Ipeeoh hawkinq products has been afIorued 110

f i r1st a1Jlendment protection; it hilS never recei vP-Q qcncrou:-. ! b:liIt

amendment protection. 'J'he Commission may not wish tu III(JY~ d(p,lntst

~dVI!l:rti&er domination 0,[ tJl~ br'ucJdcu~L Jnt:!diH aL t.t11s t.ime, but

nothln9 in the first amendment prevents It ft.-om Qoinq 50.

Re.pect~ully .ub~itted,

Steven H. Shirrrin
Professor of Law, Cornell Cniversity

~I

- • Compare Dollinger, U ••da of the Pross And rUbl1L: Al,;U!;!tie:o,
75 Mich. L. Rev. 1 (1976).
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